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TOWN OF WENHAM 
Zoning Board of Appeals 

Meeting Minutes of November 18, 2019 
Wenham Town Hall 

 
Pursuant to the Open Meeting Law, M.G.L. Chapter 30 A, §18-25, written notice posted by the Town Clerk delivered to all 
Board members, a meeting of the Zoning Board of Appeals (ZBA) was held on Monday November 18, 2019 at 7:30 pm in the 
Selectmen chambers first floor. 
The Wenham Zoning Board of Appeals exercises all powers granted to it by Massachusetts General Laws, Chapters 40A, 40B 
and 41 and the Town of Wenham Zoning Bylaw.  The Board hears and decides applications for special permits, appeals or 
petitions for variances from regulations governing dimensions of land or structures, appeals taken by any aggrieved by reason of 
his inability to obtain a permit or enforcement action under the provisions of M.G.L. 40A and applications for comprehensive 
permits. 
Members are appointed by the Board of Selectmen for a term of three-years from July 1 – June 30.  
The Zoning Board consists of three Board members:  J. Coffey (2020); A. Feeherry (2021); E. Campbell (2022)  
And up to three Associate Members: D. Begin (2022).  As of July 1, 2019, there are two open seats for Associate Members. 
 
Call to Order - With a quorum present, Mr. Feeherry called the meeting to order at 7:31 pm. 
Board members present: Anthony Feeherry, Chair; Evan Campbell; Associate Member Dana Begin 
Not Present: Jeremy Coffey;  
Also present:  Margaret Hoffman, Planning Coordinator; Catherine Tinsley, Recording Secretary 
Town Counsel Attorney Robin Stein, KP Law  
 
Public information  

 Mr. Feeherry announced that the meeting was being video recorded. 

 Meeting packet for November 18, 2019  
 
Public Hearing Continued from September 25, 2019  
Only those board members preset at the first hearing on July 25, 2019 could vote on matters related to this 35 Arbor Street 
hearing; those board members included Mr. Feeherry, Mr. Campbell, and Ms. Begin.    
 

 35 Arbor Street - Remand Public Hearing in accordance with MGL Chapter 40A, Section 11, the Remand Order issued 
in the action entitled Standley v. Feeherry, Land Court Case No. 19 Misc. 000137-RBF and the Town of Wenham Zoning Bylaw 
regarding a Special Permit issued to Alison Standley of 35 Arbor Street with conditions pursuant to Wenham Zoning Bylaw 
Section 5.2.7.5 (Barns) to construct a barn at 35 Arbor Street (Map 13 Lot 006). Applicant is now asking the Zoning Board to 
vacate that Special Permit contending that no Special Permit is required for the barn in reliance on the agricultural protections 
of MGL Chapter 40A, Section 3. 
 
On February 7, 2019 while holding the public hearing for a barn extension at 35 Arbor Street, the ZBA took the following 
action: 

Vote: Mr. Coffey moved to grant the Special Permit to Alison Standley, 35 Arbor Street for a 24’ x 30’ barn subject to restrictions: (1) 
that existing illumination on the front of the existing structure be directed so as to minimize light shining onto the neighboring properties and 
generally be off by 9:30 pm and that the Building Inspector confirm reasonable efforts to adjust the lighting, (2) no commercial business to be 
conducted out of the barn, including no boarding, no rough boarding, no temporary boarding of horses/animals; (3) that the number of horses 
is limited to 5 owned by the household, and (4) no living spaces to be built in the barn.  It is contemplated that this special permit will apply 
to the entire barn (existing and original construction).  Nothing in this decision is intended to affect the jurisdiction of other boards or entities 
to consider issues such as whether the proposed structure impedes on wetlands, vernal pools or other natural resources or whether disposal of 
waste and other byproducts of housing horses violates Board of Health regulations.  The motion carried unanimously. 

 

 Applicants response to questions presented by the Wenham Board of Appeals  

 Applicants David Standley and Allision Tyack were present with their counsel, Attorney Frank Di Luna, Smolak & 
Vaughan. 

 Wetlands Protection act FAQ from A. Burt, 35 Arbor Street  

 Confidential* Town Counsel Legal Brief, R. Stein November 18, 2019  
 
Mr. Feeherry opened the public hearing. 
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*The Board unanimously waived the attorney client privilege regarding Town Counsel’s Legal Brief marked confidential as part of the public record.  
 
Applicants Allison and David Standley, 35 Arbor Street were present with their Attorney, Frank Di Luna, Smolak & Vaughan. 
Ms. Hoffman brought the board’s attention to wetland protection information submitted by Arthur Burt to the conservation 
agent with request that it be included in the meeting packet.   Mr. Feeherry reiterated that the wetlands is not within the zoning 
board’s jurisdiction and should be directed to the conservation commission. 
 
Mr. Feeherry opened the hearing to the applicant for additional information or comments/questions.  There were none. 
 
Mr. Feeherry opened the hearing to the public. 
 
Paul Mendonca, Arbor Street, alleged that 35 Arbor Street abuts wetlands and that it was his understanding this would trigger a 
discussion between the ZBA and the conservation commission.  Mr. Mendonca noted concerns have been expressed about the 
water, flood zone, and wetlands, and highlighted page 4 of the wetland protection document. 
Ms. Hoffman responded that she had spoken with the conservation agent, Missy Berry, who repeatedly confirmed that the barn 
was not within the buffer zone.  Mr. Mendonca disagreed citing that the agent was not an expert and alleged the barn/ animals 
impacted the wildlife.  Mr. Mendonca was directed to bring his concerns to the conservation commission as having jurisdiction 
of this area. 
 
Arthur Burt Arbor Street, stated he attended a conservation commission and asked questions regarding this area and that the 
chair of the commission agreed this was a buffer zone and there were vernal pools with a variety of species. The Chair reiterated 
this was not in the zoning boards’ jurisdiction. 
 
Mr. Feeherry summarized that there are no factual disputes. The board gave them a special permit to extend the barn with some 
restrictions after which the Standleys appealed the decision as they believed they are in commercial agricultural and did not need 
a special permit. The question is whether the Standleys are primarily engaged in commercial agriculture. 
 
The Board further discussed the evidence presented to them regarding the commercial use of the property and if it is primarily 
engaged in commercial agriculture and commented on the following: 
o In a residential area 
o Is a two-family dwelling 
 

o A horse that is leased  
o Limited egg sales 
 

o Plan to commercially board horses  
o HVAC business as matter of right 

Mr. Feeherry clarified the word “primarily”, as used by the board for the purpose of this discussion, to mean chiefly, principally, 
more than majority, better than 50%, substantially.  
Attorney Di Luna noted there is no definition of primarily in the statute and referenced the relative language of statute which 
suggested the farm must sell 25% of what is grown and this is the primary use that may be used of the property and 75% other 
sales but the word primarily is not there. 
The Board agreed the activity presented did not add up to “primarily commercial agriculture” citing there were no tax records, 
or business certificate to operate commercially and minimal actively that was commercial.   It was also noted that less than a year 
ago, when the applicants applied for a special permit, this was not presented at a commercial venture.  
 
Mr. Feeherry asked the Standleys to clarify their concerns regarding the special permit.  Mr. Standley responded “all the 
stipulations; no stipulations should be on the special permit to limit lighting, the number of horses to 5, and they want the ability 
to board horses” 
The applicant confirmed there are 5 horses on the property and 2 mini horses with another barn they could rent out. 
Attorney Stein referenced the town bylaws that the board may allow more horses are part of a special permit  
 
The applicant requested at 10-minute recess to consult with their attorney at 8:03 pm and returned at 8:09 pm.  
 
Attorney Di Luna reviewed that the special permit had 7 conditions.  He went on to list each one and the applicants proposed 
action:    

1. Lighting – The applicant was amendable to the first part to be directed lighting to minimize lighting to adjacent 
properties:  strike the rest of the first condition that lights be off by 9:30 pm. 
2. No commercial business out of barn: strike all of #2 
3. Maintain 7 horses and continue with manure management program 
4. No living spaces within barn: agreed 
5.  The special permit is applied to the entire barn: agreed  
6.   Standard language:  accept 
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7.   Standard language:  accept  
 
The Board further discussed condition #2 finding this de minimis regarding the commercial enterprise of the barn and how it 
related to the HVC home occupation special permit and by removing this condition would be in conflict. 
Janet Burt, Arbor Street, expressed her displeasure with the lights which she claimed do not face down and light up their rooms. 
Ms. Burt said she had the town inspectors confirm this complaint.  
 
The Board voted unanimously to close the public hearing at 8:12 pm. 
 
Mr. Feeherry reviewed the ZBA is on remand from the land court and the provisions of M.G.L. in respect of the agricultural use 
which was determined by the board to not apply to the case as presented and the primarily commercial agricultural activities 
have not been met.  However, Mr. Feeherry noted the ZBA would have to write another decision to reaffirm the barn is allowed 
and in light of the new evidence he suggested modification to the special permit to change the time the lights must be out to 10 
pm, and tighten the language to minimize the language the way the light sheds on other properties, and that 5 horses and 2 mini 
horses be allowed.   
The board reiterated that there be no living space in barn and no living space in the garage.  This will be cross referenced in the 
final decision. 
 
Having been sent back on remand, a de novo review of the special permit granted by the vote of the board (February 2019) the 
board will amend the special permit consistent with the discussions of paragraphs 1, 2, 3, & 4 and consistent with the 
discussions during the public hearing, will deny the request of the applicant to determine that the activity is primarily used for 
commercial agricultural activity, hence is outside the purview of the zoning board.  
 
The Board voted unanimously to deny the application of agricultural use provision for 35 Arbor Street but to modify the special permit that’s been 
granted in accordance as discussed and subject to further review of the draft language of the decision by the board. 
 
Attorney Stein reminded the board that under the remand order the decision must be filed within 30 days from the day the 
public hearing is closed (November 18, 2019). 
The Board will meet next on Monday December 2, 2019 at 7:30 in Town Hall to discuss the draft. 
The draft decision will be posted on the town’s web site.  
 
The Board voted unanimously to continue the deliberation for 35 Arbor Street to December 2, 2019.  
 
Administrative 

 Minutes – September 26, 2019 
The minutes were held for review.  
 

 Discussion on possible Zoning amendments and timeline for town meeting 
Amendments to the zoning bylaws are presented to town meeting by Planning Board.   
 
Ms. Hoffman said the town applied for a grant for funds to revise all bylaws and regulations, and bring into compliance and 
update policies and find inconsistencies.  The process can begin when the funds are received; the board will be updated. 
Other considerations: 

Rezone Boulder Lane (off Grapevine Road) in the event someone is interested in developing  
Update storm water regulations to comply with MS4 permitting.  
Add parcels to cell tower overlay to address gaps in service   

 
  
Adjournment - The board unanimously adjourned at 8:36 pm. 
 
 
 
Respectfully Submitted By  
Catherine Tinsley 
11.20.19 
 
 


